MAWXUS BEXPLCRATI ON Q2O
| BLA 94-732 Deci ded August 27, 1997

Appeal froma June 27, 1994, Decision of the Deputy Sate Oirector,
Uah Sate Gfice, Bureau of Land Managenent, affirming the April 25,
1994, Decision of the Vernal Associate District Manager, concluding that
324,323 Mf of vented gas was avoi dably |ost during the period January 1,
1978, through Decenber 31, 1983, fromvarious | eases then hel d by D anond
Sharmmock Expl oration Gonpany (now Maxus Expl oration Gonpany). Lease Nos.
U 017985, U 017992, U 020252-A U 3563-A and U 7978.

Reversed in part, set aside in part, and renanded.

1. Admnistrative Authority: Generally--Ql and Gas
Leases: Generally--Q1 and Gas Leases: Royalti es:
General |y

Wien evi dence that there are engi neering, geol ogic,

or economic reasons to justify venting or flaring gas
fromoil wells has been presented to BLMby a | essee
who appeal s froma deci sion that there has been

avoi dabl e waste as a result of such venting or flaring,
this infornati on nust be consi dered.

2. Admnistrative Authority: Generally--Ql and Gas
Leases: Generally--Q1 and Gas Leases: Royalti es:
General |y

Proper application of Instruction Menorandum No. 87- 652
required that BLMeval uate whether, if an application
to flare gas had been nade for oil wells produced by
the |l essee prior to flaring, the application woul d have
been entitled to approval on the nerits.

3. QI and Gas Leases: Generally--Q1 and Gas Leases:
Royal ties: Paynents

Afinding that a | essee nust pay the Lhited Sates
for the full value of vented gas that was avoi dabl y
lost from1980 to 1984 is reversed, because 43 CF. R
§ 3162. 7-1(d), issued in Cctober 1984, changed
Departnmental policy to require that conpensation for
avoi dably lost gas shall be limted to paynent of the
royalty val ue of gas so vented. Because the 1984
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regul ati on changed the prior policy, which had been to
assess vented gas at full value, affected | essees who
woul d benefit by the anended rul e are al | owed the
benefit of the change.

4. Admnistrative Authority: Generally--Appeal s:
Jurisdiction--Board of Land Appeal s--Judicial Review

A statute establishing tine limtations for
commencenent of civil actions for danmages by the Lhited
Sates does not apply to limt administrative review
wthin the Departnent of the Interior.

APPEARANCES.  Mchael J. Vézni ak, Esq., Denver, (olorado, for Appellant.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Maxus Expl orati on Gonpany (Maxus), successor to D anond Shanmock
Expl oration Gonpany (DO anond Shammock), has appeal ed froma June 27, 1994,
Deci sion of the Deputy Sate Orector, Mneral Resources, Wah Sate
Gfice, Bureau of Land Managenent (BLM, that affirned the April 25, 1994,
Deci sion of the Vernal Associate Dstrict Manager (ADV, concl udi ng that
324, 323 thousand cubi c feet (Mf) of gas vented during the period January
1, 1978, through Decenber 31, 1983, fromvarious | eases then held by
D anond Shanmmock was avoi dabl y | ost.

This appeal is the culmnation of a reviewthat began in | ate 1983,
when Mneral s Managenent Service (M) initiated an audit of Federal
royal ty paynents nade by Mixus. n February 20, 1985, the Tul sa Regi onal
Gonpl i ance G fice, MM, issued a Decision assessing 100 percent
conpensat i on based upon the full ceiling price of natural gas that was
allegedly vented and flared from15 separate Federal |eases operated
by Maxus' predecessor, DO anond Shamrock (5 of which are the subject of
this appeal). The MV clained that this conpensation was due, based
upon 30 CF. R § 206.100 and i npl enenting regul ations. Mwxus appeal ed,
claimng that no "waste" had occurred because venting and flaring were
justified by economc conditions, geological conditions and physical
characteristics of the renote properties, the conbination of which rendered
conpliance wth production alternatives listed in the
regul ati ons inpossible. Mixus chal | enged the 100 percent penalty
assessnent as well as the ceiling price valuations relied upon by the M&.
Al the wells in the five | eases subject to this appeal were producing oil
wells located in renote areas not initially possessing access to gas
gathering infrastructure.

h Gctober 16, 1987, MMVB issued a Decision on the Maxus appeal . The
MVE Deci si on renmanded the Mixus appeal to the Royal ty Managenent Program
for recal culation of royalties and assessnents after BLM det er mi ned,
pursuant to the policies established by BLMInstructi on Menorandum (1 N
No. 87-652, issued August 17, 1987, whether Maxus nust pay the full val ue
of gas, the royalty val ue, or nothing.
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In the April 25, 1994, Decision issued by the ADMfor M neral
Resources, Vernal D strict, BLM Mixus was advi sed that BLMIMNo. 87-652
supported full val ue assessnent for 324,323 Mf of natural gas detern ned
to be avoidably lost during the 1978-83 period. Mxus was advi sed that,
should it desire to dispute this determnation, it could request a Sate
Drector review Mxus sought State Drector review

The June 27, 1994, Decision by the Deputy Sate Orector, BLM UWah
Sate Gfice, held:

Bureau pol i cy concerning avoi dably lost gas is contained in
I nstructi on MenorandumNo. (1M 92-91, dated January 3, 1992
(copy attached) whi ch replaced the previously issued | M87-652.
The BLM's policy renai ns that gas produced fromor allocable to
a Federal |ease may not be vented or flared absent the authorized
officer's prior witten approval. The revi ew procedures wthin
IM92-91 are the sane as those contained in I M87-652, nodified
to adopt the Interior Board of Land Appeal s decision in Mbil
Exploration & Producing US., Inc. (119 IBLA 76, [98 Interior
Dec. 207,] April 5, 1991) and to update the previous instructions
as a result of events which occurred after the issuance of | M87-
652. However, other than the royalty val ue issue, the procedural
updat es woul d not have affected this decision under review

Under IM92-91, where the operator fails to obtain prior
approval to vent gas, but later captures the gas for sales, the
vol une of gas vented fromthe end of the initial 30 day test
period until the tine of capture is considered avoi dably | ost,
wthout regard to the econonic circunstances. Royalty is due on
that sane volune of gas. The ADMreviewed the situation on the
five invol ved Federal |eases which were operated by O anond
Shammock Expl oration Gonpany (later known as Mixus Expl oration
Gonpany, now known as Maxus Energy Gonpany), and appropriatel y
determned that venting occurred wthout prior approval, that the
gas was |later captured, and that an avoi dabl e | oss had occurred.

The anount of gas that was vented wthout approval is al so
under review The vol unes were taken directly fromMonthly
Reports of (perations (MO submtted by the operator. In those
situations where Bureau MRO data was absent or questionabl e,
information was utilized fromSate of Wah Monthly Production
Reports or recent discussions wth the operator. Each of the
nonthly gas production val ues, the initial authorized test
val ues, the "used on | ease" val ues, and the resultant gas vented
val ues were verified as correct by this office.

Therefore, the decision of the ADMthat gas vented was
avoi dably lost and the total vented vol une of 324,323 [ Mf] is
her eby uphel d.

140 I BLA 126

WAW Ver si on



| BLA 94-732

Royalty val ue, to be established by the Mneral Mnagenent
Service, is due on the avoi dably | ost gas.

(Decision at 1-2 (enphasis provided).)

Inits appeal to this Board, Mixus argues that the above quoted
interpretation of IMNo. 87-652 and its successor IMNo. 92-91 are clearly
wong and i nconsistent wth decisions of this Board. (Satenent of Reasons

(SR at 11.)

Maxus first establishes the follow ng facts, which were al so presented
inits earlier appeal to BLM (1) Mwxus' production occurred in a renote
area having no pipeline infrastructure; (2) Al Mixus' wells were oil wells
whi ch incidental |y produced casi nghead gas; (3) The reservoirs fromwhi ch
the wel | s produce are sol ution gas driven reservoirs which do not |end
t hensel ves to shut-in of incidentally produced gas wthout danagi ng the
reservoir and oil productivity; (4) The Lhited Sates Geol ogi cal Survey
and BLMwere aware of Maxus' venting activity on these | eases, had a near by
adj acent office, had frequent communi cation wth Mixus, nade nunerous
i nspections of these wells, and were fully aware of Mixus' plans and
operational endeavors, yet they never objected to Maxus' venting;

(5) Monthly reports which evidenced the venting were filed for years

w thout any objection by BLM (6) Maxus was ordered to drill and conpl ete
a well on Lease U 3563-A to prevent possible drai nage and BLM had ful |

know edge that no pipeline infrastructure existed and the gas woul d not

be captured; (7) The only pipeline infrastructure was the Muntai n Fuel
pipeline; (8) Prior to when these wells were ultimately connected, Muntain
Fuel refused to buy casi nghead gas; (9) Due to the Mwuntai n Fuel refusal

to buy this gas, it woul d have cost Maxus millions of dollars to build a
gat hering system conpression systemand intrastate pipeline transportation
systemto transport this incidental vol une of casinghead gas to a narket;
(10) Wen Muntai n Fuel was persuaded to purchase casinghead gas (wth a
"hi gh-take" obligation) fromNMixus, Mixus i mediately (wthin 90 days)
spent $1.4 mllion to build the necessary gathering conpressi on system

to connect to the Muntain Fuel interstate pipeline system (11) The

total operations on the lease clearly justified, on any economc basis,
production of the oil and paying the oil royalties while venting the
incidental casinghead gas; and (12) It renained uncertain as |ate as

the date that Maxus sold its interest in these entire fields whether its
gathering investnent to capture this gas woul d prove to be econonic.

(SR at 11-13.)

Inits appeal, Mixus clains that there has been no review or anal ysis
of any of the economc evidence it submtted. Rather, Appellant submts,
the Wah BLMautonatically applied an interpretation of | MNo. 87-652 and
IMNo. 92-91 that nothing woul d justify casinghead venting if a subsequent
connection occurs. Appellant further submts that, to the extent that
IMNo. 87-652 and IMNo. 92-91 are applicable, the interpretati on adopted
by BLMcontradi cts the goal, purpose, and rational e of these IMs and the
directions issued by MM Drector Bettenberg in his Gctober 16, 1987,
Renmand O der. Appellant clains that the Deputy Sate Orector's Deci sion
assunes, wthout analysis, that if incidentally flared casi nghead gas is
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ever captured, it nust have been economc to do so at the tine of well
conpletion. Appellant clains this assunption is inconsistent wth both the
IMs and the decisions of this Board.

The Gfice of the Solicitor has not entered an appearance in this
case.

In the April 25, 1994, Decision of the ADMfor Mneral Resources,
Vernal Dstrict Gfice, the ADMquoted the foll ow ng | anguage fromIM
No. 87-652, and determned subsection B to be applicabl e:

A Nb avoidabl e | oss has occurred and no assessnent shal |
result if:

1. The gas was being captured on or before the
next day followng the expiration date of the initial
authori zed test period in NIL-4A i.e., 30 days or
50 [mllion cubic feet (M&f)], whichever occurs first,
unl ess a | onger test period was approved by the
aut hori zed of ficer (AQ; or

2. An application to continue venting or flaring
produced natural gas as uneconomc was recei ved on or
before the expiration date of the initial authorized
test period and was approved, or

3. Aplan was submtted on or before the
expiration date of the initial authorized test period
toelimnate the venting or flaring of gas wthin one
year of the plan's submttal date, and the commitnent
to do so was honored tinely.

B. An avoidabl e | oss has occurred where an operator did not
tinely satisfy any of the above criteria, but later captures the
produced gas. The resultant assessnent shal |l be based on the
fol I ow ng:

As appropriate to the tinefrane during which the

avoi dabl e | oss occurred, full val ue after the
expiration date of the initial authorized test period
through Gctober 21, 1984, and royalty val ue thereafter,
to be termnated at any tine after the expiration date
of the initial authorized test period that the gas is
capt ur ed.

(ADM Decision at 2.)
The ADMfurther stated: "There is additional policy established by

the Instruction Menorandum however, it is not pertinent to this case and
thus need not be identified."
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Inreviewng this appeal, we find that the additional policy gui dance
is highly relevant. As stated in IMNo. 87-652:

The feasibility of capturing gas at any point shal |l be based
on the economcs of the operator's total operation on the | ease,
unitized area, or communitized tract rather than on the total
production of the well or wells fromwhich the gas i s bei ng
vented or flared or only on the gas production fromsuch well (s),
i.e., one nust consider not only the val ue of the gas bei ng
vented or flared, but al so the value of the |iquefiable
hydr ocar bons entrained in the vented or flared wet gas stream
and the oil or other gas which is being captured and sol d from
that | ease, unitized area or comunitized tract.

The IMNb. 87-652 further states, in pertinent part:

[1]t should be kept in mind that what is determned to be
economcal ly feasible at a given point in tine may not be
economcally viable at a later point. Thus, where an operat or
continues to vent or flare gas, even though it is being assessed
for such loss, a continuation of such practice nay be approved
later wthout the operator incurring any further obligation if
the aut hori zed of fi cer subsequently determnes that it is then no
| onger economically feasible to capture the gas. It alsois
probabl e that there wll be sone instances where the venting

or flaring of gas has been or will be approved because the
economics at that tine did not warrant its capture but where,
due to changed circunstances, it becones economc to do so at

a later date.

Id. at 8.

V¢ find that the above provision enbodi es the situation in which
Appel lant found itself. Changing conditions caused Muntain Fuel to agree
to begi n purchasi ng casi nghead gas fromAppel lant's wel | s i n Novenber
1983. The IMNo. 87-652 recogni zes that economc circunstances change and
that capturing gas may be uneconomc during one period but economc at a
subsequent tine.

Fnally, the IMplaces the burden on BLMas nuch as on the operator to
determine, based on nonthly reports, whether the vented natural gas was of
an economc or uneconomc anmount, wth the bal ance of responsibility on BLM
when the anounts reported reflected the venting of an uneconom c anount .
The | MNb. 87-652 thus provides:

In nost, if not all cases of unauthorized venting or flaring,
operators have reported and continue to report nonthly the
vol unes of gas being vented or flared. In many instances,
however, no action was taken to conpel conpliance wth the
appl i cabl e requirenents until nonths or even years after the
onset of the unauthorized venting or flaring. Thus, when it
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woul d have been uneconomc to capture the gas as of the critical
point intinge, the balance weighs on the [BLMs] failure to react
tinely to the nonthly reports, rather than on the operator's
failure to seek a tinely approval to continue venting or flaring
as uneconomc, since no economc |oss has been suffered. The

bal ance wei ghs on the operator’s failure, however, when it woul d
have been economc to capture the gas at the critical tine.

Id. at 8.

It is therefore clear fromthe IMthat economic and other data nust
be consi dered in determni ng whet her vented gas is subject to capture.
It is also clear that, as Mixus contends, there was no anal ysis of the
engi neering, geol ogic, and economc data it submtted to BLM

After the ah BLMJfice recei ved the ctober 16, 1987, Renand
Decision fromthe MM, the Vernal Dstrict Gfice issued an April 12, 1993,
letter to Appellant stating that in order to finalize its findings, it
wanted | MNo. 87-652 "application” infornation for two of the five | eases
inissue (U017992 and U 020252-A). No information was requested for the
other |eases subject to this appeal. Appellant's July 1, 1993, response to
the BLMrequest neverthel ess included i nfornati on about all of the | eases.

(Ex. 2to Ex. Ato SCR) Maxus provided specific responses to the BLM
inquiries wth respect to the Pariette Bench #14-5 V¢l on Lease U 017992
and the Allen Federal Vélls on Lease U 020252-A followed by an expl anation
of why it was uneconomc to capture casi nghead gas wthin the Mnunent
Butte area, which enconpassed all five of the | eases. This information was
not considered by the ADMs Decision nor the Sate Drector Decision. See
Deputy Sate Drector's Decision at 2.

[1] This Board has previously consi dered appeal s from BLM deci si ons
directing paynent for natural gas flared wthout prior authorization. In
Ladd Petroleum Gorp., 107 IBLA5 (1989), we set aside and renanded a BLM
deci si on because BLM concl usi vel y presuned, as here, that gas flared
w thout prior authorization was avoi dably |ost, and hence, that
conpensation was due to the | essor. Ladd was given no real opportunity to
show that the gas was not narketable when flared. |n Ladd, we noted that
in 1987, BLMaltered its absol ute requirenent for prior approval of flaring
previously set out in Notice to Lessees (NIL)-4A V¢ stated in Ladd:

h August 17, 1987, * * * the Drector of BLMi ssued
I nst ructi on Menorandum (1. M) No. 87-652 concerning BLMs pol i cy
for avoi dably | ost gas on onshore Federal and Indian oil and gas
leases. |.M No. 87-652, which applies to both past and future
determnations of avoidably |ost gas, requires that, when no
application to flare gas has been submtted by an operat or
after the expiration date of the initial authorized test period
(30 days or 50 Mvf, whichever occurs first), BLMnust notify the
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operator that it has 60 days in which to submt an application to
justify its position that it was uneconomc to capture gas both
at the tine of application and as of the expiration date of the
initial authorized test period. Id. at 5.

Id. at 7-8.

Snmlarly, in Mixus Exploration ., 122 IBLA 190 (1993), a case
arising fromBLMdetermnations foll owng the sane audit addressed herei n,
we noted that at one tine there was a conflict in the regul ations governi ng
the admni strati on of operations generating avoidably |ost gas. In that
case, we reviewed the Suppl enentary I nfornation published wth rul emaki ng
when 30 CF. R § 206.100 (1987) was promul gated, noting that regul ations
publ i shed by BLMin 1984 were inconsistent wth M rul es on the subj ect,
BLMrequiring paynent of royalty val ue for avoi dably | ost gas, while MB
required full val ue conpensation. 1d. at 194; see 52 Fed. Reg. 3796, 3797
(Feb. 6, 1987). Ve further noted i n Mixus, supra, that the rul enaki ng
adopted the rule taken by BLM providi ng:

The anended rul e provides that the | essee is obligated
to prevent the waste of Federal and Indian onshore oil or gas
production in accordance wth BLMregul ations. The determnation
of what constitutes waste is the responsibility of BLM under
its operational regulations. * * * This final rule clarifies
all existing production val ue directives regardi ng wasted or
avoi dably | ost onshore oil or gas production contained in
various Secretarial, MM and US Geol ogi cal Survey (onservation
D vision (Now BLM hshore perations DO vision) directives,
regul ations, and NTL's (Notice to Lessees) issued prior to and
after the effective date of this rulemaking. * * * BLM not M5,
is the agency wthin the Departnent of the Interior to which the
Secretary has del egated the authority to establish substantive
regul ati ons governing | ease operations and renedies for failure
by lessees to conply wth its regul ations.

Id. at 194-95; 52 Fed. Reg. 3797 (Feb. 6, 1987). It is, therefore, to
those BLMregul ati ons we nust | ook to deternine whet her BLM properly
eval uated the data submtted by Mixus. The pertinent BLMregul ation
provides in relevant part that

[a] [sic] operator shall be liable for royalty paynents on * * *
gas lost or wasted * * * when such | oss or waste is due to
negli gence on the part of the operator of such |ease, or due to
the failure of the operator to conply wth any regul ation, order
or citation issued pursuant to this part.

43 CE. R § 3162.7-1(d).

As thereis noinplication in the record or suggestion by BLMt hat
there has been negligent conduct supporting the assessnent nade in this

140 I BLA 131

WAW Ver si on



| BLA 94-732

case, the BLMdetermnation that there was avoi dabl e 1 oss of gas rests
on the determnation that there was a violation of BLMregul ations. The
Deputy Sate Drector's Decision, after indicating that the procedural
review under IMNo. 92-91 woul d be no different than under I MNo. 87-652,
stat ed:

Under 1M 92-91, where the operator fails to obtain prior
approval to vent gas, but later captures the gas for sales, the
vol une of gas vented fromthe end of the initial 30 day test
period until the tine of capture is considered avoi dably | ost,
w thout regard to the econom c circunst ances.

(Decision at 2 (enphasis supplied).) The applicable IMNo. 87-652, and its
successor | MNo. 92-91, required BLMto rel ax the NIL-4A requirenent that
economc factors can only be consi dered when there has been a pri or
application to vent or flare gas. The BLMneverthel ess applied the pre-
1987 rule that any gas vented nust be paid for, regard ess whether the
action taken woul d have been economc or not, in the absence of a prior
application. Mixus, supra, at 195, determined that "econom c
considerations are always entitled to consideration on the nerits.” The
econom ¢ evi dence presented by Appel | ant regardi ng the casi nghead gas
vented fromthe wells wthin the five | eases shoul d have been consi dered.

[2] The proper application of IMNo. 87-652, and its successor |M
No. 92-91 (which BLMstates does not change prior policy), requires BLM
to evaluate whether, if an application to flare gas had been nade for oil
wel I's produced by the | essee prior to flaring, the application woul d have
been entitled to approval on the nerits. Mxus, supra, at 198. In Ladd
Petrol eum Gorp., supra, we considered both IMNo. 87-652 and NIL-4A
Goncl udi ng that NIL-4A had been properly issued under authority provided by
Departnental regul ations, we found that the IMpermtted BLMto consi der
econom ¢ consi derati ons when deci di ng whet her venting gas was justifi ed,
regardl ess whether a prior application to allow venting had been submtted
prior to the venting. This change was considered to be beneficial to
| essees. In Ladd, supra, we allowed the | essee the benefit of the anended
notice, even though the anendnent by the 1987 | Mhad occurred after the
events giving rise to the appeal .

Inthis case, we also find that Mawus is entitled to consideration of
evidence that it was economcal |y necessary to vent or flare gas fromthe
wells in the five | eases under consideration. Mxus has properly submtted
information to BLMto showthat conditions at the tine of venting required
that such venting be all owed, even though no application to vent or flare
had been submtted when the venting exceeded the generally allowed initial
naxi numanounts. The ADMand the Deputy Sate Drector have chosen not to
consider that evidence. n the record before us, therefore, the BLM
determnation that the Monunent Butte operation avoidably lost gas in the
amount of 324,323 Mf is set aside.

[3] As noted above, BLMs April 25, 1994, Decision stated that Mxus
nust pay the Lhited Sates for the full value of any vented gas ultinately
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determned to have been avoi dably |ost from1981 through 1983. A t hough
the Deputy Sate Drector's June 27, 1994, Decision stated that royalty
val ue was due on the avoidably lost gas, it did not disavowthe full val ue
basis of the earlier decision. V& hold that royalty value is the proper
basi s, because 43 CF. R § 3162.7-1(d), issued in Gctober 1984, changed
Departnental policy to limt conpensation for avoidably | ost gas to the
royalty value of the vented gas. See onoco, Inc., 115 | BLA 105, 106
(1990). Because the 1984 regul ati on changed the prior policy, which had
been to assess vented gas at full value, affected | essees who woul d benefit
by the anended rul e are all owed the benefit of the change. Mbbil

Expl oration, supra, at 79.

¢ al so gave retroactive application to policy changes in the
admnistration of oil and gas royalty paynents invol ving vented gas in Ladd
PetroleumQorp., supra, at 5. In the past, this Board has applied an
anended version of a regulation to a pending natter if to do so woul d
benefit the affected party, and if there were no countervailing public
policy reasons or intervening rights. Janes E Srong, 45 | BLA 386 (1980).
The rational e for such an action is equal |y appropriate here where BLM
has indicated a change inits policy regarding the application of NIL-4A
concer ni ng avoi dably | ost gas whi ch woul d benefit Appellant, and there are
no countervailing regul ations, public policy considerations, or intervening
rights. See Sonont A1 @o., 91 IBLA 137 (1986). On the record before us,
we find that the application of 43 CF. R 8§ 3162.7-1(d) wll not adversely
affect intervening rights or prejudice the interests of the Lhited S at es,
and is not in derogation of prior law but is rather a proper
i npl enent ati on of existing |aw after anendnent .

To the extent BLMs June 27, 1994, Decision affirns full val ue
conpensation for avoidably lost gas, it is reversed.

[4] Hnally, Appellant urges that enforcenent of regul ations which
it clains have been ignored by BLMis barred by the applicabl e statutes
of limtationincluding inter alia, 28 US C § 2415(a) (1994). (SR
at 23.) Appellant clains that it properly filed its production reports
on a nonthly basis and that these reflected the vol une of gas whi ch was
vented or flared, if any. Id. Mxus clains, therefore, that since the
nost recent conduct giving rise to this assessnent is 11 years old, it is
barred by the 6-year statute in 28 US C § 2415(a) (1994). (SRat 23.)

The statute cited by Appel l ant governs civil actions for noney
danages brought by the Lhited Sates and does not affect BLMadmni stration
of Federal |eases. Wiether the nanner in which the flared gas audit of
Appel lant's five leases in Wah was conducted was so slowthat it woul d
bar recovery in a suit for danmages is not wthin our authority to deci de.

A aska Satebank, 111 I BLA 300, 312 (1989); see al so Mvbi|l Expl orati on,
supra, at 81. An appeal to this Board is in no sense the conmencenent of
an action for damages. It is the continuation and concl usi on of
admnistrative reviewthat began wth the 1983 audit of Mwxus' five oil and
gas
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leases in WLah. Qur reviewis conducted on behal f of the Secretary,
pursuant to Departnental regulation, and is not a conmencenent of an action
for damages. The purpose of our reviewis limted to a determnation, on
the record before us, of whether an assessnent agai nst Maxus for avoi dably
| ost gas should be affirned, and if so, how conpensation due the Lhited
Sates should be calculated. See 43 CF R 8§ 4.1. W do not hold that
there are no limts on the tine that may be taken in admnistrative revi ew
but only that, in this case, there has been no showng that any [imt on
such revi ew set by | aw has been infringed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside in part, reversed in part, and the case file
renanded to the BLMUah Sate Orector for a determnation, based upon
information of record submtted by Appel |l ant, whether vented gas fromwells
wthin the five Wah | eases hel d by Appellant from 1978 t hrough 1983 was
avoi dably |l ost, and shoul d thus be the subject of royalty conpensation to
the Lhited Sates.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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